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The province of British Columbia is the first Canadian jurisdiction to introduce a law providing a safe harbour for apologising. The BC Apology Act1 took effect on 18 May 2006. 

The Act protects apologies made in connection with any matter, other than in a criminal context, and deems them inadmissible as evidence regarding the fault or liability of a person in any British Columbia court, arbitration or other tribunal proceeding. The Act states that an apology does not constitute an admission of fault or liability and must not be taken into account in the determination of fault or liability in connection with the matter to which it relates. 

‘Apology laws’ have existed only since the late 1980s. They have been implemented in more than 20 US states2 as well as in Australia. There is growing evidence that apology laws lead to a reduction in both the number of lawsuits and the time required to settle lawsuits in which apologies are made. In contexts outside formal apology legislation, such as the pilot project in Illinois – the ‘Sorry Works’3 programme, results have been impressive,4 demonstrating that providing a safe harbour for apologising is a pragmatic approach to dispute resolution. The BC Apology Act takes the more aggressive form of apology legislation, as seen in jurisdictions such as Arizona,5 Colorado,6 Oregon7 and New South Wales,8 where not only expressions of sympathy and benevolence are protected but also fault-admitting apologies. This distinction between apologies that admit fault and those that do not is the major difference between the various apology laws. To date, only British Columbia and jurisdictions such as those mentioned above have gone so far as to protect apologies that admit fault. 

Perhaps the first way that people learn to resolve disputes, at least in many Western cultures, is through apology. Children are told by their parents and teachers to apologise for something they have done wrong. However, as adults, and especially in business dealings, people tend not to apologise when a conflict arises. Rather, they tend to engage in adversarial dialogue – often through lawyers. First and foremost, people are taught to protect themselves. As lawyers, we counsel our clients not to do or say anything that could be argued to be an admission of liability. Insurance companies tell their insureds not to apologise or take responsibility after an accident. Risk managers at hospitals advise doctors not to apologise after making a medical error. The tendency is to deny responsibility whenever possible. Research shows that this leads to disputes being litigated when they may have been resolved or mitigated through an apology. Daniel W Shuman states, ‘Tort plaintiffs often claim that what they really wanted was an apology and brought suit only when it was not forthcoming ...’9 But many remorseful people and organisations simply cannot apologise without the risk of admitting legal liability. As a result, lawsuits routinely end in settlements with no party accepting responsibility. 

In various contexts, apologies have been shown to help prevent or mitigate lawsuits, rather than create a liability problem, and to decrease transaction costs associated with settlements and speed up the settlement of disputes. For example, in Japan, where lawsuits are much less common than in North America, in 1982 a Japanese airline president completely avoided lawsuits by apologising personally to the families of victims involved in a plane crash resulting from a psychologically-troubled pilot.10 

In the public arena, groups that have been harmed by government action, or inaction, frequently have an apology on their shortlist of demands. This phenomenon can also be seen in cases of institutional abuse, such as that described in 2000 by the Law Commission of Canada in ‘Restoring Dignity: Responding to Child Abuse in Canadian Institutions’.11 In this situation, the victims wanted an apology to help repair the damage that had been done. The Ombudsman of Tasmania, in interviewing adults who complained that as children they had been abused while in state facilities, found that most were seeking an apology in addition to information, counselling and an acknowledgment of the abuse.12 The Truth and Reconciliation Commission in South Africa demonstrated the power of an apology. Public figures, such as former US president Bill Clinton after the Lewinski affair, have also utilised the power of an apology to regain the trust of constituents. 

Apologies are particularly opportune in disputes that have a personal element. They can go a long way to changing the dynamic between the parties and to helping a person feel whole again, and are thus well suited to employment disputes, personal injury claims, medical malpractice and other comparable disputes. In fact, it is specifically in the arena of medical malpractice that many apology laws have been introduced. 

Steven Keeva, a Chicago litigator who has suggested that apologies help avoid trials, cites US research that indicates that about one-third of medical malpractice lawsuits could have been prevented if doctors had apologised to their patients.13 This was similar to the finding of a 1994 study in Britain that demonstrated the effect of a complete explanation and apology by doctors in possibly preventing medical malpractice suits.14 In addition, a study of malpractice suits arising from prenatal injuries showed that 24 per cent of claimants in Florida commenced lawsuits when ‘they realised that physicians had failed to be completely honest with them about what happened, allowed them to believe things that were not true, or intentionally misled them’.15 According to Susan Healey, president of the Ontario Association for Family Mediation, ‘An apology is a pretty powerful thing’, and can substantially reduce the time taken to reach a settlement.16 This is illustrated by the practice at the Veterans Affairs Medical Center in Lexington, Kentucky. In 1987 the medical centre adopted a policy to be open and honest with patients after the commission of medical errors, and to provide a swift apology and settlement offer. The programme, which fosters settlement, ‘reduced [the VA Medical Center’s] claims payments from among the highest in the 178-hospital VA system to one of the lowest’, even though the rate of malpractice did not decline.17 Said the hospital’s chief of staff, ‘If everybody did this nationwide, every patient who was injured would get fair compensation, the lawyers would get nothing, and you wouldn’t see $12 million verdicts.’18 

Even in commercial disputes, it is common for the people involved to have an emotional reaction to the other party’s conduct. They may feel angry, disappointed, betrayed or cheated. They often continue to engage in the management of the dispute and to make decisions that are influenced by their personal emotions. In these disputes, especially in the context of relational contracts (though even in transactional contracts), apologies may mitigate – even if alone they do not resolve – the dispute.

'The apology as object of exchange may have a value equal to the apologiser’s savings of damage payments and/or transaction costs.'19 Apart from their possible value as objects of exchange, apologies may accomplish the desired result by shifting the ‘power and shame balance’, whereby the victim feels empowered by being put in a position to accept an apology and the wrongdoer takes on the victim’s ‘shame’ in the process. It appears that often what victims want in addition to, or even instead of, financial compensation are apologies. As Hiroshi Wagatsuma and Arthur Rosett express it, ‘while there are some injuries that cannot be repaired just by saying you are sorry, there are others that can only be repaired by an apology’.20 And they point out that apology ‘is a social lubricant used every day in ongoing human relationships’.21 Susan Alter, in her 1999 report for the Law Commission of Canada, said, ‘For a victim, an apology is often considered to be the key that will unlock the door to healing.’22 Victims particularly want an apology where the real harm is non-pecuniary and thus difficult to measure in monetary terms. In the defamation context, apologies are often sought and are a key component of many settlements. 

In situations in which a corporation’s conduct has resulted in highly-publicised and widespread harm – for example, product defects and environmental damage – crisis management experts counsel early apologies. When the potential harm to a corporation’s reputation and brand is significant, the potential liability-admission consequences will be pushed aside in favour of a speedy, decisive and public apology, often given by the CEO. Particularly in jurisdictions with juries and punitive damages, the decision to apologise may also be a wise tactical decision for future lawsuits that are inevitable. 

Apologies have historically played a key role in repairing relationships and have occupied a central role in dispute resolution. In the context of mediation, in which apologies are not uncommon, Shuman says, ‘Mediators report that apologies often help to resolve disputes; parties who receive apologies are often more willing to settle than those who do not.’23 Mediation provides a safe forum for apologies in many jurisdictions because what occurs in a mediation is protected through several means: as an extension of the concept of ‘without prejudice’, through statutes such as the Uniform Mediation Act in the United States, through confidentiality and subsequent non-use agreements and through common law privilege as delineated by the application in Canada of the Wigmore rules of evidence.24 

As has been remarked, ‘An apology may be just a brief moment in mediation. Yet it is often the margin of difference, however slight, that allows parties to settle. At heart, many mediations are dealing with damaged relationships. When offered with integrity and timing, an apology can indeed be a critically important moment in mediation.’25 

It must be remembered that the purpose of laws that exclude from evidence statements made in mediation is, as Jonathan Cohen says, ‘to facilitate a conversation between the parties, a conversation that can help them transform the dynamic between them, which could help them resolve the dispute’.26 Deborah Levi notes, ‘According to some advocates of mediation, the emphasis on communication and voluntariness renders mediation more likely to resolve disputes than adversarial-style litigation.’27 

If made outside mediation, or some other ‘without prejudice’ context, apologies will be admitted into evidence (assuming they are uncoerced utterances).28 As a result, if litigation is a possibility, a prospective defendant will be concerned about the repercussions and will be reluctant to apologise. The defendant is thus deprived of the opportunity to use an apology to mitigate or resolve the dispute at an early stage. Once most lawsuits get to the point of mediation, the opportunity for an effective apology has often been lost, underlining the importance of using the apology as a tool at the earliest stage possible in the resolution of the dispute. A strategic benefit of the apology, according to Cohen, is that ‘if the injured party receives the apology early enough, she may decide not to sue’.29 

Legislation that protects apologies by making them privileged and not susceptible to being used subsequently in court enables defendants and potential defendants to do what they otherwise could only do safely in mediation – that is, attempt to resolve the dispute by apologising. By protecting apologies, legislation facilitates early apologies, which in turn facilitates dispute resolution. Without a privilege being applied to apologies, they seldom will be made outside mediation. 

The British Columbia Apology Act sets the stage for persons and companies being sued in British Columbia to take advantage of the benefits of an apology without the risk that it will be regarded as an admission of liability. 
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